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Summary (300 words)
	The panellists describe indirect and direct efforts by governments to impede or frustrate the effective investigation of corruption, the damage from such interference, and ways of preventing unwarranted government meddling. 

Recent examples of interference seen in ANC President Jacob Zuma of South Africa moving to shut down the Scorpion corruption investigations team, Prime Minister Silvio Berlusconi’s intention to abolish Italy’s national anti-corruption commission as a cost-cutting initiative, and the British government’s use of “national security” to quash the Serious Fraud Office`s investigation into bribery allegations of Saudi officials by British defense contractor BAE.  
 
While government interference may be motivated by a desire to shield the administration, the party, or individuals from prosecution for corrupt activities, other kinds of concerns may also motivate meddling in the affairs of anti-corruption bodies.  Government staff :
(a) may be very interested in knowing who is personally implicated in the investigation;
(b) may be concerned with the department’s reputational risk associated with the  investigation process and its outcome;
(c) may be concerned with serious commercial loss; or
(d) may be concerned over physical harm arising to third parties.
            Anti-corruption bodies need to be sensitive to these legitimate concerns, respond appropriately to outside inquiries, and exercise judgement before routinely charging government with obstruction or interference. 

· Just because there is a dedicated anti-corruption body that is independent of government does not mean that it will be fully effective.

· Experience has shown that following negative government input or interference with the work of corruption investigators there tends to be a drop in citizen complaints of corruption, witnesses and sources are less inclined to  to cooperate, and prosecutors are reluctant to take on cases referred to it by the agency.

· Government or suspects – often likewise as powerful and resourceful - can use the media to undermine the agency’s credibility and weaken public support - - two factors at the heart of the agency’s legitimacy and effectiveness.

· The agency’s efforts are seriously weakened when there is a failure to act on the recommendations made by the anti-corruption agency.

While, independence, oversight bodies, sufficient budgets and adequate structures to shield investigators from government and media attacks can minimize interference, panellists also agreed that an international tribunal competent to hear cases relating to allegations of serious multinational corruption and government interference in corruption investigations would serve as a powerful deterrent to future interference.

******




Summary of presentations (300 words per panellist)
	Michael J Hershman 
Introduction to workshop on government interference.

Direct interference in corruption investigations has been seen in the abolition of anti-corruption bodies and the dismissal of judges and heads of commissions everywhere around the world.  Other subtle forms of interference in corruption investigations has been, for example, the passing of a law in South Africa which suspends all criminal trials for the four highest ranking members of the government (president, prime minister and presidents of the senate and chamber of deputies) for the duration of their mandate. In Italy, friends of government on trial for corruption have escaped judgement through a new law which allows for the statute of limitations on offenses to run concurrently with the trial. Government officials charged with corruption have had their trials terminated following protracted procedural delays exhausting the statute of limitations. 
These self serving measures by government to restrict the effectiveness of anti-corruption agencies follows on the heels of increasing success in investigating fraud and corruption by government officials.  

Ideas to consider
International cooperation among NGOs, civil society and anti-corruption bodies is needed to act as an effective counterforce to national government interference.

With an increase in the incidence and boldness of government interference it may be time to consider the establishment of an international tribunal competent to hear cases relating to allegations of serious multinational corruption and government interference in corruption investigations.  The reputational risk itself might be sufficient to serve as a deterrent to future interference.

The presentation from our panellists will illustrate the wide ranging nature of this interference and propose some possible solutions.

Nicholas Hildyard and Sarah Sexton
Since 2004, the UK Serious Fraud Office (SFO) had been investigating corruption and bribery allegations associated with British defense contractor BAE contracts to supply Tornado fighter and ground attack aircraft and support services to Saudi Arabia. In 2006, however, the SFO stated that it had no choice but to end their investigation in the face of threats by Saudi Arabia. Saudi officials threatened to stop intelligence and diplomatic cooperation with the UK if the SFO continued its bribery investigation. SFO stopped its investigation. As the SFO put it, to continue would have been to risk “British lives on British streets”. 

In its judicial review of this matter, CAAT and The Corner House argued that the SFO decision breached Britain’s obligations under the OECD Anti-Bribery Convention. They also argued that the Saudi threat amounted to extortion and that, by surrendering to it, the SFO had undermined the rule of law in the UK.

In April 2008, the UK High Court ruled in favour of The Corner House and CAAT, pronouncing the SFO’s decision to end its investigation unlawful. The judges described the SFO Director's termination of the investigation because of threats from Saudi Arabia as a "successful attempt by a foreign government to pervert the course of justice in the United Kingdom". The judges stated that: 

"No-one, whether within this country or outside, is entitled to interfere with the course of our justice.  It is the failure of Government and the defendant [the Director of the Serious Fraud Office] to bear that essential principle in mind that justifies the intervention of this court." 

The judges concluded:  

“The Director failed to appreciate that protection of the rule of law demanded that he should not yield to the threat." 

Three months later, however, this High Court ruling was overturned by the House of Lords, the UK’s highest court, which, in effect, ruled that the concerns about national threat took priority over all other concerns. The House of Lords did not rule on whether or not the SFO decision to stop the investigation breached the OECD Anti-Bribery Convention because the SFO Director had said that he would have made the same decision even if indeed he was in breach of the Convention. By not ruling, however, the House of Lords has effectively ruled that the Convention has no force in UK law and that UK courts are within their rights to decline to enforce it, despite the UK being a signatory. In effect, the Convention is all but dead in the UK.

This House of Lords’ judgment has underlined the urgent need for the OECD to clarify the Convention’s approach to national security and any exemptions – and to address the failure of the UK to give full force to the Convention within Britain. 

Hon Barry O'Keefe AM QC
The fact that there is a dedicated anti corruption body in a given jurisdiction does not, of itself, ensure that corruption in government will be adequately and effectively investigated and that the corrupt are dealt with in accordance with law. 

The most blatant way in which a government may impede or frustrate the effective investigation of corruption or its outcomes - - and one that has been observed around the world - - is where the anti-corruption body is not independent of government and so government can direct that a given investigation not be undertaken or that an investigation be undertaken in relation to those who are regarded as enemies of the government, even though there are no adequate grounds for undertaking such an investigation.  

Another way in which the investigative process can be impeded is by government not providing an adequate budget for the anti corruption body. After initial enthusiasm and a fanfare of publicity what is relatively common is for the budgetary allocation to be gradually whittled down. 

This has a number of effects. First it sends a message that eradicating corruption is not a priority for the government. Secondly, it is likely to have the effect of downgrading the anti corruption body as a place of employment in the eyes of potential employees and of the community. 

Rates of pay and status are factors that attract a high number of applicants and thus give a wide selection to the anticorruption body, enabling it to employ the best talent. Downgrading rates of pay (which is a likely consequence of budget cuts) tends to result in talented investigators not wanting to seek employment with the body. 

Experience shows that whereas a government may start off by providing an adequate budget for an anti corruption body, it may (and frequently does), over the course of time gradually reduce the budget. 
· A significant limitation on budget is likely to mean that the salaries payable to those already employed will be unlikely to be attractive for the best of its investigators. Attrition of the best is therefore likely. They will go to where they are appreciated and paid accordingly. 

· A significant limitation on budget will mean that the body will only be able to investigate a limited number of cases and, as a consequence, it may be tempted to investigate the easy cases which may be lower down in the order of seriousness and leave un-investigated the more difficult cases that deal with the top echelons of government. 

· A low budget for an anti corruption body is likely to impact adversely on its morale. If a government treats its anti-corruption body as unimportant the status of the body will be reduced in the eyes of the public and of the employees of the body itself. 

Government may impede the process of investigation of corruption in the appointment of the person who heads the anti corruption body. A body that investigates the conduct of politicians and senior bureaucrats will not make friends in the political or bureaucratic circles. 

Doing ones job properly tends to make enemies particularly, in the political arena. This tends to result in criticisms being made under the cover of Parliamentary privilege, with consequent widespread publicity. 

The appointment of "friends of the government" to anti corruption agencies is not uncommon. This tends to result in such appointees not undertaking investigations that might be embarrassing to a government or its ministers or not being robust in its investigations or in the way in which they are reported. 

Yet another way of frustrating the workings of an anti corruption body is for government not to act to enforce its recommendations where the body does not have the power or function of enforcing its own recommendations.

In New South Wales, where I was the Commissioner of the Independent Commission Against Corruption for the maximum statutory term of five years from 1994 to 1999, this was regrettably not uncommon. 

In a number of cases, findings of corruption or cognate conduct, or criticisms of the behaviour of bureaucrats, were either not acted on or the subjects of such findings were promoted or otherwise favoured.

The following cases illustrate this point:

(i) Report on Charter of Aircraft by Police Airwing (October 1996);

This investigation examined whether some officers attached to the Police Airwing had engaged in corrupt conduct by improperly allocating charter work for fixed wing aircraft to a particular company. 

The investigation found that a sergeant of police, who had been the Police Airwing Coordinator from 1986, had engaged in corrupt conduct which resulted in a particular company, with which he was associated, obtaining an effective monopoly over the fixed wing charter work of the New South Wales police force with consequent considerable cost to the tax payers.

The Report stated that the officer in question had:

"acted dishonestly, partially and in breach of public trust in the exercise of his functions... and misused information which he acquired in the course of his official duties”. 

The Report recommended that he be prosecuted for a criminal offence and that disciplinary action be taken against him under the relevant legislation.

The police officer was not prosecuted, was not dismissed from the service and was not demoted or otherwise disciplined - an outcome that was very disappointing for the ICAC and in particular the officers who had carried out the investigation. 

(ii)  Report on the Public Employment Office (November 1996);

This investigation into the Public Employment Office of New South Wales was consequent on the down grading and removal of the then Director General of the office and was concerned with the managerial and ethical aspects of public administration.

The enquiry involved a preliminary investigation, a formal private hearing and a full public hearing in which evidence under oath was taken. At the conclusion of the public hearing, Counsel Assisting the Commission submitted that "the manner in which (the officer in question) gave his evidence, and the conflicting accounts he gave, is capable of supporting a conclusion that he was deliberately attempting to avoid disclosing his full knowledge of relevant events". 

The Commissioner's Report made the following finding against the relevant senior officer of the department:

"(his) evidence was...loaded with inconsistencies and was marked by an unwillingness to disclose knowledge of material facts on the occasion he was interviewed... (and) in the private hearing" held by the ICAC. 

The Public Employment Office was disbanded and reorganised but the officer in respect of whom the above findings were made was not disciplined, indeed he was promoted and at one stage had the benefit of more than one high position in the New South Wales public sector. He appears not to have suffered for his deliberate attempt to avoid disclosing his full knowledge of relevant events. The adverse effect on the investigating officers was quite marked.

(iii) Investigation into Parliamentary and Electoral Travel (First Report) (April 1998);

This investigation involved examining the conduct of certain Members of Parliament in relation to claims for travel allowances made by them over a period from 1990 to 1997. A number of them were cleared of any wrong doing but one member, who was a Minister of the Crown, had findings made against him that he  had acted dishonestly and in bad faith; that he had made false statements and concealed facts relevant to his claims; that his conduct "constitute(d) or involve(d)" the dishonest exercise by him of his official functions as a Member of Parliament; that he "engaged" in corrupt conduct in the respects detailed in (the) Report; that consideration should be given to the prosecution of (the Minister) for breaches of...the Crimes Act, and for the common law offence of breach of public trust, and that "consideration should be given to the taking of action against (him) in respect of his membership of the legislative assembly" ;

No action was taken by the Parliament against the Minister. He was permitted to resign both as a Minister and as a Member of Parliament and to take his full pension. Furthermore he was thereafter appointed by the government of which he had been a member at various times to different (and at times more than one) quangos at levels of remuneration that were very advantageous. Indeed he appeared to have benefited financially following the adverse outcome of the investigation. 

He was never prosecuted.  The effect on the morale of the ICAC as a result of this response by the government was not good. 

(iv)
Report on Investigation into the disposition of funds remaining in the accounts of the former Illawarra Development Board (October 1999)

This investigation concerned an allegation that a senior public official employed by the Department of State and Regional Development had wrongly used for his own benefit a substantial sum of public monies to pay for family holidays, trips overseas, department store accounts, credit card statements, alcohol and other expenses of a personal nature. 

In its report there was a finding that "public monies were illegally obtained by (the senior public official) and had used (them) for his own personal benefit and that of his family”, that he had "engaged in corrupt conduct" and that consideration should be given to prosecuting him for a raft of criminal offences. It was recommended that consideration be given to terminating his employment and taking action against him for a series of disciplinary offences.

The officer in question was permitted to resign and he was never prosecuted. 

(v)
Investigation into Aboriginal Land Councils concerning travel allowances and expenses (October 1999);
In New South Wales there is a large number of Aboriginal Land Councils which administer large sums of money and have control over extensive areas of valuable land. The ICAC investigated the operation of these Land Councils and in the course of its investigation exposed corrupt conduct that departed from proper standards on the part of officials. 

The investigation revealed widespread corrupt conduct in respect of which express findings were made against a number of public officials. Recommendations were made both for the prosecution of such persons and for the taking of action against them with a view to their dismissal as public officials. 

No action was taken on these recommendations. The officials were not removed from office or otherwise disciplined, nor were they prosecuted. Furthermore, the money which they had improperly used was never repaid, nor was there repayment sought. Not surprisingly the problems persisted. The effect on the morale of the anti-corruption body was adverse. 

Notwithstanding the problems listed above that can arise, based on my experience as the ICAC Commissioner of New South Wales, the ICAC in New South Wales was, and I hope continues to be, an effective anti-corruption body. 
*****

Martin Kreutner

The Federal Bureau for Internal Affairs in Austria (BIA) is an autonomous agency of the Federal Ministry of the Interior that operates outside the classical law enforcement structures. In its capacity as an independent autonomous organizational unit which is not bound by instructions regarding the cases it handles, it conducts security and criminal police investigations in cases of corruption or suspected malpractice by public officers. In such cases, the BIA co-operates directly with the competent public prosecutor’s offices and courts. 


The BIA was constituted as an administrative body to investigate public corruption.  The BIA does not have specific legislative status for its existence and independence, and herein lays one of the difficulties it has been facing, especially over the past year. The BIA may be autonomous, operate outside traditional law enforcement structures, and have its own autonomous organizational structure, but it is still exposed to external interference.  


The BIA has been successful in investigating noteworthy public officials (including former Prime Ministers, Federal Ministers, Police Generals and Commissioners, etc.) in Austria and in bringing them to account for corrupt acts.  Like many new initiatives the BIA has felt itself to be a victim of its own success - - a success which, much to the discomfiture of political and government actors, may not have been anticipated by some. Others may not have fully appreciated that integrity and its sustainability in public organizations is a serious business.  


The panel members noted today that the head of an anti-corruption unit must be robust, steadfast, and secure in his post both during and after his tenure.  Well, two out of three isn`t bad.  But it is not enough to be committed, determined, and incorruptible in order to devote one`s energies to the cause of integrity.  The fact that the BIA is an administrative body within the Ministry of the Interior and has not been created through a separate legislative act has made it an easy target for attack by senior government officials and suspects.  This has been well documented by the media in Austria who have been unrelenting and pitiless in its coverage over the past year.


Unlike a truly independent anti-corruption agency created by act of parliament BIA executives and investigators have not been shielded from political interventions and have had to respond personally to inquiries, appear before committees, tribunals, and answer probing questions by a voracious press.  Independent anti-corruption agencies and commissions are typically monitored by appropriate oversight bodies which are specifically created to watch over the agency. These oversight bodies are also there to provide protective “air cover” against undue and unjust battering. It is this oversight body that normally responds to public and political enquiries. It should probe into potential lack of probity or questionable methods by the anti-corruption agency and report to parliament on its findings as much as it should mobilize its resources to defend the integrity of the agency.  This was not possible in the case of the BIA and the consequences have not always been positive.  For example:

(i) An inordinate amount of time and energy has been devoted by BIA officials in the past year to explaining and defending the actions of the agency. 

(ii) The BIA was caught in the middle of a struggle between, on the one hand, government officials who believed that the administrative status of the agency required its public servants to come under its direction, and on the other, the allegiance of agency officials to integrity where the rule of law takes precedence over discretionary decisions by politicians.  This ideological discourse should have occupied the energies of an oversight body and not that of agency officials.

(iii) Public support for accountability, integrity, and anti-corruption is essential for the agency to be properly funded and to augment its reputation.  An oversight body dedicated to this task would have freed the agency and its staff from complexities arising from the need to craft this image. 

(iv) Whilst BIA staff efficiency, motivations and caseloads were relatively unaffected by a troubled political atmosphere, operationally the public controversy did impact on its effectiveness in some domains.  Sources, cooperating witnesses, and informants are essential figures in triggering and carrying out successful investigations.  Over the year these key elements of the work of the BIA have shown a noteworthy reluctance to cooperate as before - - fearing they too might not be adequately protected.

(v) The BIA needs the support of prosecutors as much as they need to believe in the integrity and invulnerability of the BIA from government interference.  Prosecutors are reluctant to take on cases presented to it if the agency is under attack or if the perception is that it does not have the resources to successfully defend its reputation. 

*****

Paul Lachal Roberts
Government interference or meddling can be motivated by a variety of reasons. While anti-corruption agencies tend to view any interference with its investigations as nefarious there are some other reasons why government administrations may interfere in investigations by Offices of International Institutions. 
(a)They may be personally implicated in the investigations
(b)They may be concerned with the reputational risk associated with the investigation process and its outcome.
(c)They may be concerned with serious commercial loss.

(d) They may be concerned about physical harm to third parties.

            Agency officials are very sensitive to any attempt by anyone to obstruct justice or interfere in its criminal investigations, however, sometimes anti-corruption executives need to be sensitive to some of these concerns and respond appropriately without claiming government interference.

****




	Main Outputs (200 words, narrative form)

1. Direct interference in corruption investigations by government was documented in the BAE case. It does appear as if a party to the OECD Anti-Bribery Convention can invoke “national security” to quash a corruption investigation or prosecution. If the Convention does not contain an implicit exemption for cases that might impact upon a party’s national security, then what might international law has to say on the issue? 

If national security can trump the application of the OECD convention who should decide whether the threat to national security threat is a real one? 

The British House of Lords’ judgment that the concerns about national threat takes priority over all other concerns has underlined the urgent need for the OECD to clarify the Convention’s approach to national security and any exemptions – and to address the failure of the UK to give full force to the Convention within Britain. 

2. Indirect government interference documented in case examples include:

(a) preventing the anti-corruption body from being independent of government;

(b) deliberately not providing an adequate budget for the anti corruption body to carry out its investigations; 

(c) appointing "friends of the government" to the anti corruption agency; and

(d) frustrating the workings of the anti corruption body by not acting to enforce the agency’s recommendations.
3. In contrast to politically motivated self interests, Government officials:

(a) may want to become apprised of who could be personally implicated in the investigations;

(b) may be concerned with the reputational risk associated with the  investigation process and its outcome;

(c) may be concerned with serious commercial loss that could ensue; and

(d) may be concerned over physical harm to third parties.
4. Civil society and international bodies may be in the best position to exert an effective counterforce against unwarranted interference in rule of law and corruption investigations. 


	


Recommendations, Follow-up Actions (200 words narrative form)
	1. Anti-corruption bodies should seek legislative status for their existence and independence, and seek to function with as much independence as possible, and have an oversight body examine its work and respond to public and government inquiries.

2. There must be a transparent process and set terms for the appointment of the head of the (anti-corruption) agency.

3. There should be an appropriate process for providing for adequate multi-year budgets and other resources, 

4. Anti-corruption bodies need a “buffer” between the operational arm of its investigations and possible attempts by government to influence its work.  This is as important for maintaining public perceptions of independence as it is to free the agency from energy consuming time required to defend itself. Oversight committees here would serve as both a watchdog of the agency and the buffer needed to allow the agency to continue its work unencumbered by government interference.

5. Anti-corruption agencies that have particularly strong investigative functions and succeed in bringing important corrupt figures to account through the criminal justice system need to focus more effort on gaining and maintaining public support for its work.  

6. Working with the media and involving media in its work will communicate the need for integrity in all public and private sector institutions.  Importantly, the media are key instruments for reflecting and communicating values. The more the media understand the work of an anti-corruption agency the more likely it will be to report on its work accurately and in a balanced fashion. 

7. The head of the anti corruption body must be robust, steadfast and secure in his/her post position both during and after his/her tenure.  

8. International cooperation among NGOs, civil society and anti-corruption bodies is needed to act as an effective counterforce in national government interference.  
9. An international tribunal competent to hear cases relating to allegations of serious multinational corruption and government interference in corruption investigations would serve as a deterrent to future interference.




Highlights (200 words please include interesting quotes)

	“The fact that there is a dedicated anti corruption body in a given jurisdiction does not, of itself, ensure that corruption in government will be adequately and effectively investigated and that the corrupt will be dealt with in accordance with the law.” 

Hon Barry O'Keefe AM QC (2008) 

 "No-one, whether within this country (UK) or outside (Saudi Arabia), is entitled to interfere with the course of our justice.  It is the failure of Government and the defendant [the Director of the Serious Fraud Office] to bear that essential principle in mind that justifies the intervention of this court." 

    UK High Court Ruling (2008)


“Corruption at its core leaves us with a dilemma: While strong judicial, political, and administrative structures are essential to the creation and perpetuation of market economies, these structures are woefully undermined if they are themselves permeated by market mentality.”  

(Hutchcroft, 2000)
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Signed     Michel Girodo   December 1, 2008
__________________________________________________________________________
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